INTRODUCTION
Australia has recently seen a surge in the evolution of human rights jurisprudence. With Australia as the only common law country without some kind of national charter of human rights, 1 individual States and Territories have assumed the leadership mantle of introducing this to our legal system. For example, Victoria has enacted the Charter of Human Rights and Responsibilities Act 2006, with 
the Australian Capital Territory passing the Human Rights Act 2004.
2 However, the Victorian legislation is the only Act which directly impacts on property; section 20 of this providing that 'A person must not be deprived of his or her property other than in accordance with the law.' Initially, lawyers may have thought that human rights jurisprudence would have no impact on established land doctrines. 3 However, unquestioning faith in the non- applicability of this jurisprudence may ultimately be misguided. For this reason land lawyers will need to, for the moment at least, take a watching brief. A failure to do this may quickly see established property doctrines evaporate in the arguably muddy, amorphous and presumably just waters of human rights. Accordingly, the purpose of this paper is to consider the extent to which a broadly based human rights charter with a stated applicability to ownership of land would impact upon recognised doctrines of real property. For the purposes of this analysis three are considered particularly germane, the first two based on the archetypal property law doctrine, possession (adverse possession and prescriptive easements), with the third the foundation stone of land systems built on registration, indefeasibility.
II ADVERSE POSSESSION
Based on land's historical recognition of possessory interests, and the idea that only one person can be seized (or possessed) of property at one time, 4 adverse possession provides judicial recognition for the trespasser -that individual who for a requisite period of time 5 utilises land for their own use and excludes others, (including the true owner) from occupation. On one view it turns what would otherwise be a moral wrong into a legal right. 6 By virtue of government fiat, the trespasser is entitled to extinguish the registered, or in the eyes of the community, the true owner's interest in the land -the possessory right having met the judicially crafted criteria eliminating the interest of the registered owner. 7 The rule operates to modify the sovereign principle that an individual can do what they like with their property. The operation and interaction of this land doctrine with human rights is highlighted by the recent European litigation of JA Pye (Oxford) Ltd & Ors v Graham and Ors, 8 a decision that on a private law level ended its journey in the House of Lords, but which for Pye and the English Government continued to be litigated in Strasbourg and the European Court of Human Rights. Note the comments of L Fennell, 'Efficient Trespass: The Case for Bad Faith Adverse Possession ' (2006) 100 Northwestern University Law Review 1037, 1055 who suggests that no legal doctrine can turn a moral wrong into a right. A number of policies are routinely given to provide support for adverse possession. These include that some limitation period is needed to give effect to the status quo, that land owners should not rest on their ownership rights, to protect possessors from stale claims, and finally, in the context of unregistered (or non-Torrens) land, to allow more efficient conveyancing. The seminal statement for these reasons was made by Sir Thomas Plumer MR in Marquis Cholmondeley v Lord Clinton (1820) 37 ER 527, 577. 7 For a discussion of the literature and arguments for and against adverse possession, see Law Reform Commissioner of Tasmania, Report on Adverse Possession and other Possessory Claims to Land, Report No 73 (1995) A
JA Pye (Oxford) Ltd & Ors v Graham and Ors
The personal representatives of Graham claimed an entitlement to 25 hectares of registered land owned by the corporate plaintiff Pye. In 1983, a commercial agreement was reached between the parties entitling Graham to use the disputed area to graze livestock. The agreement was to last for 11 months. The only method of access to the land was though a gate, for which Graham had a key. The agreement expired at the end of the 11 months, 9 but the parties were unable to renegotiate a new agreement. Despite the lack of agreement, Graham and his family continued to use the land and from September 1984 the land was used without permission. In 1985, Graham did seek to contact the plaintiffs about an agreement. Pye, professional real estate developers, failed to respond. In 1997, Graham lodged cautions with the Land Registry claiming to be entitled to the land based on adverse possession. Pye sought to challenge those cautions, and when Graham died, his wife and estate lodged further cautions against the land. In 1999, Pye began proceedings to seek possession of the disputed land. The facts indicated that from the period of 1984 to 1997, Graham had tilled the land, fertilised and limed it, and during that period had never vacated the land. The land was used primarily for grazing though in 1994 parts of the land became arable. In giving the leading judgment, Lord Browne-Wilkinson summarised the critical issue: 'The question is simply whether the defendant squatter has dispossessed the paper owner by going into ordinary possession of the land for the requisite period without the consent of the owner.' 10 According to the House of Lords any suggestion that possession depended on the intention of the true owner was 'heretical and wrong.' 11 Furthermore, it was not necessary to consider that there must be some form of 'confrontational, knowing removal of the true owner from possession.'
12 With these principles in mind, there was no question that Graham had possessed the land for the requisite time. His title could trump that of the registered owner. Ownership to land worth £10 000 000 (on the registered owner's view), or £380 725 -£1 150 500 (according to the view of the United Kingdom government) 13 was to pass to the trespasser without compensation payable to the plaintiff. 14 This conclusion was not to pass without critical comment by the House of Lords. It was arrived at 'with no enthusiasm', 15 and was unfair, not 'in the absence of compensation, although that is an important factor, but in the lack of safeguards against oversight or inadvertence on the part of the registered proprietor'. 
B

The European Court of Human Rights -Chamber Judgment
In the House of Lords, an argument based on human rights was not pursued -it was accepted that the Human Rights Act 1998 (UK) did not have retrospective effect to a matter that arose prior to its introduction. 17 However two judges in the Court of Appeal 18 did make passing reference. Mummery LJ framed the matter as involving the blocking, through limitation periods, of access to court, and not as a deprivation of property. Furthermore, the 12-year time limit was reasonable and did not impose an undue burden on any landowner. 19 Therefore there was no breach of human rights. Similarly, Keene J characterised this as a question concerning limitation rights, 20 and as these were not incompatible with the Convention, no breach had occurred.
After the House of Lords decision, Pye took the matter to the European Court of Human Rights alleging that it had been deprived of its land in a way that was incompatible with Article 1 of Protocol No 1. This reads:
Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be deprived of his possessions except in the public interest and subject to the conditions provided by law and by the general principles of international law.
The preceding provisions shall not, however, in any way impair the right of a State to enforce such laws as it deems necessary to control the use of property in accordance with the general interest or to secure the payment of taxes or other contributions or penalties.
Four arguments were presented by the government as reasons why the legislation did not breach human rights.
First, adverse possession qualified or modified property rights at the time of acquisition. In other words, when Pye became the owner it was subject to the limitation periods and principles of adverse possession upon becoming registered. That is, every owner has the potential to lose land by way of adverse possession after they become the registered owner. Ownership is not subject to this condition as an added extra, the notion of land ownership includes this as an integral component. This was vehemently rejected by the majority of the Court (Pellonpää P, Bratza, Strážnická, and Pavlovschi JJ), who held the registered title was absolute and not subject to any limitation or restriction. 'It was the operation of the [legislation] which brought to an end … the applicant's title and not any inherent defect or limitation in that title.' 21 The adverse possession legislation only became operative at the time when 12 years had passed (the period of limitation), not at the time of acquisition. Ibid [52] : By contrast, the [English legislation] are in the view of the Court to be seen as 'biting' on the applicants' property rights only at the point at which the Grahams had completed 12 years' adverse possession of the applicants' land and not as delimiting the right at the moment of its acquisition. As discussed by Goymour, above n 3, 712, the difficulty is in deciding whether the Second, it was argued deprivation was not the result of government action; rather the loss was the consequence of Pye neglecting to monitor their land holdings. What was deprived was, (as the Court of Appeal in Pye had agreed), their right of access to court, not their property. 23 Again, this failed to sway the European Court. The legislation alone acted to remove the applicants of their title and see that transferred to the Grahamslegislation for which the State was responsible.
24
The third argument was that the State, through its limitation provisions was controlling use, rather than removing the proprietary or possessory rights of Pye. This submission similarly held no weight -the fact that the land was transferred between individuals, rather than to the State, led to the conclusion that this was a deprivation, rather than a control. 25 Finally, on the question of proportionality, the majority in the European Court saw the result as one of exceptional severity to the applicant. Acquisition of property without compensation could only be permitted in exceptional circumstances. Given that the government of the United Kingdom had recognised the inadequacies of the law (through amendments in the Land Registration Act 2002), the conclusion was established that this upset the fair balance between the public interest and the individual's enjoyment of their own possessions.
26
By contrast to the majority, the minority (Maruste, Garlicki, and Borrego JJ) saw the matter very differently. Disagreeing with the majority that ownership was absolute, and considering that the majority had been unreasonably swayed by the legislative changes and judicial statements that criticised the doctrine, 27 they concluded that Pye should have been aware that their property ownership was subject to 'restrictions, qualifications and limitations imposed by legal requirements.'
28
This view of the minority has seen academic support. For example, Jones considered that Article 1 of the First Protocol was not even engaged by the law of adverse possession. He suggests that a fundamental error was made by the Strasbourg Court on the basis that Article 1 protects what a person 'has or has been led to legitimately expect that they are to have.'
29 Ownership of land is always subject to adverse possession, yet the 'applicant was wrongly allowed to depart Strasbourg entitled to precisely that, legislation operates to shift a proprietary entitlement, or whether the right is inherently limited from the start. ownership free from the risk of adverse possession.'
30 It was the tenor of the minority judgments and the academic support for them that were adopted by the majority in the Grand Chamber Judgment.
C
The European Court of Human Rights -Grand Chamber Judgment
The Court held, by a narrow majority of 10 votes to seven that there had been no violation of Article 1 of Protocol No 1. Significantly the majority 31 held that the statutory provisions which had eliminated Pye's title were not intended to deprive paper owners of their title, but to regulate questions of title.
32 Unlike the majority in the earlier chamber hearing, who had concluded that, as the property was taken by a private litigant, the dispute was about deprivation, this Court considered that the failure of the State to recover the property for themselves necessarily led it to be a control of use, rather than a deprivation. The second paragraph of Article 1 of Protocol No 1 was engaged, not the first. 33 With this as its starting point, and with consideration given to the comparative position, 34 the Grand Chamber considered that a fair balance had been struck within the legislation. Even in the case of registered land, it was open to the legislature to attach greater weight to the fact of possession rather than the act of registration. 35 Furthermore, and whilst accepting that there must be a reasonable relationship of proportionality 36 and that a fair balance must be struck, States are to enjoy a wide margin of appreciation, 'with regard both to choosing the means of enforcement and to ascertaining whether the consequences of enforcement are justified in the general interest for the purpose of achieving the object in question.' 37 The applicant companies were also not denied procedural protection -the law on adverse possession should not have come as a surprise to them and, despite amendments tightening the operation of the principle, the facts of the case must be considered in light of the law as it stood at the time.
38
Limitation periods must also operate irrespective of the amount of the claim, the value of the land lost by Pye was of no consequence.
39
By contrast to the majority judgment, the minority dissenting opinion of Rozakis, Bratza, Tsatsa-Nikolovska, Gyulumyan and Šikuta JJ focussed far more on the operation of principles relevant to registered land than to the precepts of limitation. This, it is respectfully submitted, sits at the core of the differences between the majority and minority -to what extent should possessory based principles clothed within limitation be subsumed or superior to the tenets of land registration. In their Honour's view, limitation had to be subjugated. Whilst they agreed that the matter stood to be dealt with under 'control of use', rather than 'deprivation of possessions', any resolution had to recognise that the law of adverse possession could only be justified by factors over and above the law of limitation. 40 In this instance, the fair balance required had not been met. They considered the contrast between the gravity of the interference and the justification for that interference was so significant that substantial injustice would result from allowing the principle of adverse possession to override the registered owner's title. With registered land ownership depending on registration and not on possession, the traditional reasons to justify adverse possession lost much of their weight. 41 Similarly, the lack of compensation, whilst not of itself making the loss of land disproportionate, '[makes] the loss of beneficial ownership the more serious and required, in our view, particularly strong measures of protection of the registered owner's property rights if a fair balance was to be preserved.' 42 The legislative changes could also not be ignoredthey were brought about, not as a natural evolution, but as a substantive legal change to what was seen as a principle variously described as leading to 'draconian, unjust 55 and cross-jurisdictional support for their abolition, a person's title, which has been lessened by way of a prescriptive easement, would have a strong basis on which to allege a breach of human rights, (that is, that a deprivation of property has occurred). Support for this view can be found in the cases on abandonment of easements, with strong judicial authority that common law abandonment of an easement cannot occur until it has been removed from the title. 56 The only possible retort is that property, in its current context is not so much about exclusion, but about access, and that every individual is entitled to the right of movement, subject to the mutual obligation of respect inherent in living alongside and with others. As noted by Sara: 57 Instinctively we feel that land, certainly open land, should not be restricted to its owners. If there is a lane leading to my property, I should be allowed to use it. If my drain runs under the land of another, he should not be allowed to block it. If I want to walk up Snowden or walk in the woods I should be allowed to do so. This is all part of the unspoken idea, enshrined in the common law from the beginning, that ownership of land is far from absolute. It is qualified by right to freedom of movement, the right or liberty of every person to make use of land providing that he does not harm others and the duty of the owner of the land to assert his ownership.
58
This idea that the stability, rigidity and certainty of property ownership is now being inflicted by public law notions of legitimate expectation, fairness and conscience is also recognised by Gray: 59 The language of 'property' begins to disclose a deep subtext of social 'propriety' in opposition to its once more common connotation of appetitive economic power…. The claims of civic property endorsed by the new equity comprise merely the assertion of latent human entitlements which have long been submerged by superficial allocations of formal title. It is this latter aspect that is critical to the topic under consideration. How in a system of title by registration, where not only is assertion of ownership established by registration, but the substantive requirements of ownership are met by registration, do we balance the competing possessory rights with the registered rights? Does the possessory right have to give way to the indefeasibility obtained by registration? There is a fundamental difference between registered and unregistered land. One depends for its formality on possession (unregistered land), with registration the sole criterion for title of registered, or Torrens land. On the other hand, should the inculcation of human rights on or over Torrens demand that indefeasibility ameliorate to broader community oriented notionsfor example, the notion that property will cease to be solely concerned with enhancing individual welfare, but which implicitly contains a recognition that all 'interests in land' (with this meant in the wide sense of encompassing the concerns of stakeholders) lie interdependent upon each other? Will this recondite sense of property counter the view of Lord Wilberforce who argued that registered land systems, 'intended as it was to provide a simple and understandable system for the protection of title to land should not be read down or glossed -to do so would destroy the usefulness of the Act … the Act itself providing a simple and effective protection for persons in the [unregistered interest holder's position] -viz by registration.'
61
IV INDEFEASIBILITY
As readers would be aware, the Torrens process of land registration is a positive, bijural system. 62 It does not merely recognise rights, it creates them. A failure to register can bluntly result in a loss of entitlement, or at least priority. 63 This conclusion is arguably compounded by the acceptance of immediate indefeasibility. 64 As Howell notes, 65 a right lost through failure to register may well be seen as an expropriation of a property interest without compensation, with this leading to a violation of the very Article discussed in Pye. With this comment made before Pye, the risk has, in no way been diminished by that decision. Whilst the response to this may be simple -the loss of the interest is as a consequence of what an individual failed to do, rather than any act of the State, 66 it masks the far deeper question of how this will mesh with human rights considerations. In responding to this conflict between Torrens and human rights, the Scottish Law Commission's discussion paper on land registration 67 sought to balance any conflict by suggesting that any indemnity given to the purchaser of a void transaction should not be by way of indefeasible title (as presently occurs in Australia), but in monetary compensation. In doing so, they respond to the recognition that immediate indefeasibility can be an undeniably harsh and cruel doctrine, 68 v Wall (1971) 126 CLR 376, the claimants were statute barred from gaining compensation from the assurance fund, as they were outside the time limit. This conclusion was reached despite the claimants being unaware until the decision in Breskvar v Wall that their claims against the fraudulent considered in isolation can be seen to bring about unacceptable results. The understanding of this highlights that the case for immediate indefeasibility depends largely on the value judgments associated with conflicting and competing policies.
69
In an attempt to ameliorate this harshness, the Scottish Law Reform Commission suggested an unusual solution in seeking to balance the extreme position offered by immediate indefeasibility. They recommended that the title of a good faith purchaser should be indefeasible, provided that the person from whom they have bought has been in possession for a prescribed period (possibly a year primacy. There was no law of ownership, merely a law of possession. 79 Legal effect was to be given to the de-facto state of affairs. To do otherwise would amount to an injustice. 80 However, this state of affairs was radically transformed in the 1850's and continues to this day. Title is now based on registration and not on possession. This conflict between registration and possession was the very essence of the dispute in Pye. On the one side stood an individual claiming that legal recognition should be given to the state of affairs which if a third party physically viewing the land may perceive to be the actuality. On the other side, stood the registered owner, the individual, who for whatever reason, has not seen fit to remove the trespasser from its land, to not exercise their legal rights, but who suggested that ownership of land is not reliant on a 'view from the street', but on the basis of a properly conducted search of the formal records. In Pye v Graham, the House of Lords found in favour of the possessor, the initial chamber of the European Court of Rights identifying this by a bare majority as a breach of human rights, with this overturned by a close split decision of the Grand Chamber. Given this divergence, where does that leave the role of possessory interests, such as adverse possession and prescriptive easements in a Torrens system where 'registration is not merely "a retrospective approbation of [title] as a derivative right"'. 81 With Australia and New Zealand entrenching immediate indefeasibility, 82 though this is far from uniform throughout Torrens jurisdictions 83 is there some logic that can be drawn from the aims of title registration which would answer this conundrum.
VI AIMS OF TITLE REGISTRATION
A number of reasons can be advanced as to what title registration systems are designed to achieve. First, and with this reason paramount due to the contemporary market driven economy that is embedded within Western society, title registration systems improve economic efficiency. 84 With transaction costs reduced 85 and heightened certainty and
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As stated by Cheshire and Burn: E H Burn, Cheshire and Burn's Modern Law of Real Property (Butterworths, 15 th ed, 1994) 27: it may be said without undue exaggeration that so far as land is concerned, there is in England no law of ownership, but only a law of possession.
80
As noted by the English Law Reform Committee in its report on prescriptive easements, Law Reform Committee, Fourteenth Report, above n 47, 5, 'the method by which English law gives legal recognition and effect to various kinds of de facto situations in which the relevant state of affairs has continued unchallenged for so long that to deny it legal recognition would, it is said, amount to injustice.' stability in conveyancing, (at least in a transactional sense), land should move to the person who values it the most. By doing this, the welfare of society is enhanced. 86 However, this efficiency comes at a cost. 'Formal legal rights' 87 must be eliminated. In economic terms the transaction costs associated with alternatives (such as general law or old system title) are so high as to mandate the allocation of a liability based solution to ensure a more effective distribution of resources.
88 To achieve this result the 'legal status of … property [must] be kept relatively simple and transparent in order to avoid confusion to … multiple or successive interest holders.' 89 Second, and allied to the first, land ownership with attendant increased security of transaction leads to increased economic activity. 90 A normative expectation that investment in real estate will lead to a positive outcome generates not only labour and input into the land itself, but security allows for the elimination, or at the least the reduction of, 'moral hazards and adverse selection in the credit market.' 91 A dynamic, active land market is enhanced, if not created. The crystalline rules provide for certainty, stability and ease of transfer.
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Third, the Torrens system, by its focus on the dynamic security of the transaction mobilises the resources associated with what would otherwise be a static asset. Land becomes the equivalent of cash, enabling its use to dramatically alter as circumstances warrant. 93 The fundamental goal of efficiently transferring land is attained. 94 A liability, rather than property based model is to be preferred 95 -legislatures considering it cheaper to extinguish the formal legal title of the previously registered owner, in preference to compensating the new registered owner by way of money. 85 JT Janczyk, 'An Economic Analysis of the Land Title Systems for Transferring Real Property ' (1977) Rose, above n 87, 7-8.
90
It is of course recognised that there is increased dynamic security in the Torrens system, but this does arise at the expense of static security. In other words, the title is subject to an option. See: C M Rose, 'The Shadow of the Cathedral ' (1997) When combined with immediate indefeasibility, these predominantly economic aims provide a puzzle incapable of solution. With indefeasibility achieving either logical or perhaps legendary status within our Torrens register, 96 and its foundation directly oppositional to possessory interests, how does the jurisprudence find that elusive balance? Who is to be preferred, the majority or minority in the European Court in Pye? How are registration and possession to be weighted? The answer, it is submitted lies not so much in logic but in how we define what it means to have an interest in land. Is it simply about excluding others, or is there a wider sense, that proprietary interests include the right to exclude as well as the right not to be excluded from use or enjoyment. 97 As Macpherson comments in the context of human rights as property rights:
If we continue to take [property] in the modern narrow sense, the property right contradicts democratic human rights. If we take it in the broader sense, it does not contradict a democratic concept of human rights; indeed, it then may bring us back to something like the old concept of individual property in one's life, liberty, and capacities.
98
It is only the modern consumer society, and its focus on allocative efficiency, 99 that has seen the narrow construct of exclusionary property become paramount. Competition was to be the driving force, consumption measuring the wealth of the individual. The invisible hand of the market would lead to efficiency, and output within society maximised. The State as an institution existing only to provide the Rule of Law to settle disputes, and to assist in the process of voluntary cooperation. In the context of land registration systems, certainty, stability, speed and expense were the motivating agencies. The system designed to overcome the weaknesses articulated in the original preamble to the Torrens statute of South Australia (Real Property Act 1858) the: inhabitants of the Province of South Australia are subjected to losses, heavy costs, and much perplexity, by reason that the laws relating to the transfer and encumbrance of freehold and other interests in land are complex, cumbrous, and unsuited to the requirements of the said inhabitants.
The blunt weapon of registration and indefeasibility married to bring out the marginalisation of possessory titles. In effect a narrow perception of what property or land is about. It was about exclusion with this defined by registration; the marketability of the land was not to be restricted by any sense of possession. By contrast a system which seeks to somehow balance registration and possession, endorses a notion of access in preference to exclusion.
100 '[This] language of "property" … [it carries the] responsibility, of a trust to the larger community.'
101 If looked at in this context, possessory interests by giving effect to the de-facto state and permitting access, arguably contribute to a notion of interdependence between the individual, the community, the society and the economic imperatives that may also underlie this. Arguably, our notion of property ceases when fundamental human rights are infringed.
VII CONCLUSION
Pollock and Maitland comment that:
[I]n the history of our law there is no idea more cardinal that that of seisin. Even in the law of the present day it plays a part which must be studied by every lawyer; but in the past it was so important that the whole system of our land law was about seisin and its consequences.
103
Today, whilst ownership cannot properly be understood without reference to possession, the existence of the Torrens system, its central tenet of indefeasibility, and its effect on possessory interests, has arguably not truly been recognised. The continued acknowledgment of adverse possession and prescriptive easements illustrates the resonance of seisin, even though formal creation of legal rights is not made until registration. It is this very interaction that highlights the problems that real property lawyers may face if human rights jurisprudence becomes entrenched within our thinking. The importance of property, and in this specific context, land, cannot and should never be underestimated. It is the very core that establishes connection between species and the planet.
any level is that possession is about what is in fact occurring. It speaks to third parties, the market, to the world, as to the state of affairs. It reverberates the idea that possession is nine tenths of the law. Its hold on the individual and collective psyche of Australian society is significant. Nevertheless, any undermining of the legal formalism of registration will reverberate on economic markets, and on the faith in title based systems. Without tolerance and respect for the ownership rights of others, with these identified by a public registration system, the regime for land ownership that presently operates in Australia will soon fail. 109 For this reason, it is suggested that as human rights jurisprudence continues to expand, Torrens legislation needs to resolve the inherent tension that may arise between it and human rights. As we move inexorably to a national conveyancing system in terms of process, any harmonisation of the substantive law should address the dilemma posed by the interaction of possessory based principles to a system of title by registration. The type of litigation encapsulated in Pye seems little to do with advancing human rights, yet it directly attacks a system of land registration which has successfully served Australia for 160 years. In summary, the questions raised here will not be answered by mechanical formula, the application of economic theory, or by resort to historical reference. It is not about 'protection or redistribution; it is the protection of whom, and the distribution of what.' 110 It is this which must be answered, and with land being in 'defined and limited supply', 111 the answer that should be given, is a strong preference for the precepts, ideals and values provided within and by, the Torrens system of land registration.
